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OPINION

On May 5, 2003, the petitioner pleaded nolo contendere to voluntary manslaughter
in connection with the 2001 death of Floyd Price. Pursuant to anegotiated plea agreement with the
State, the petitioner received an incarcerative nine-year sentence as a Range Il offender with a 35
percent release eligibility date. From the transcript of the plea submission in the record before us,
the stipulated factual basis was as follows: “This involved the stabbing of Floyd Price out on
Barnsville Road here in Lawrenceburg, Tennessee back on October the 23" of *01.”

Thereafter, the petitioner pursued post-convictionrelief claiming (1) that trial counsdl
rendered ineffective assistance of counsel infailing to adequately advise him about the pleaoffer and
submission and in failing to challenge a recorded statement that the petitioner gave to officers
investigating the Price homicide, and (2) that his pleawas not intelligently and voluntarily entered.



An evidentiary hearing was held on July 7, 2005, to determine the merits of the petitioner’ s request
for post-conviction relief.

At the post-conviction evidentiary hearing, the petitioner first offered the testimony
of Debbie Riddle, the Chief Deputy Circuit Court Clerk for Lawrence County. She identified a
document, purporting to be atranscript of an October 31, 2001 interview with the petitioner, which
was contained in the petitioner’s court file.

The petitioner called Tim Dickey, the former supervisor of investigations for the
Lawrence County Sheriff’s Department, who was involved in the investigation of Floyd Price’s
death. Hetestified that over athree- to four-year period of time, he worked with the petitioner, who
was assi sting law enforcement agenciesin securing narcotics-related convictions. Mr. Dickey took
a statement from the petitioner regarding the petitioner’s involvement in Mr. Price’s death. Mr.
Dickey' s memory, however, of the details surrounding the statement was vague, and the petitioner
alowed Mr. Dickey to review thetranscript from the court file.! From reviewing thetranscript, Mr.
Dickey remembered that the petitioner admitted to being the person who stabbed Mr. Price. Mr.
Dickey did not independently recollect advising the petitioner of his constitutional rights prior to
securing the statement, but Mr. Dickey testified that he believed other officers involved in the
investigation had previously done so.

Thetranscript indicated that Investigators Christy Byrd and Jim Foriest were present
when therecorded statement wastaken, and thetranscript noted that the recording devicewasturned
off for 20 minutes at the beginning of theinterview. Mr. Dickey testified that during the 20-minute
hiatus, he discussed unrelated, ongoing federal drug investigations with the petitioner, and Mr.
Dickey acknowledged that the petitioner had told him previously that hehad received threatsbecause
of those investigations. Mr. Dickey recalled no requests during the 20-minute period by the
petitioner for an attorney or signifying that he did not wish to give a statement, and Mr. Dickey
pointed out from the transcript that the petitioner said he just wanted to get all of this mess over.

The transcript refers to earlier discussions between Mr. Dickey and the petitioner
concerning Price’ sdeath. Mr. Dickey testified that he first discussed the matter with the petitioner
“[s]tanding in the parking lot of thejail . . . smoking acigarette.” Mr. Dickey did not advise the
petitioner of hisrights at that time, but Mr. Dickey was informed that other investigators had done
0.

At the petitioner’ srequest, Mr. Dickey reviewed the interview transcript taken from
the court file. Mr. Dickey agreed that from the numbering at the bottom of each page, it appeared
that pages six, seven, eight, and nine were missing. Mr. Dickey did not know who transcribed the
interview.

! The post-conviction court expressed puzzlement why the document was even part of the court file. The
document did not bear afile-stamp date, and it did not appear to have been filed in connection with any specific pretrial
motion.
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On cross-examination, the State elicited from Mr. Dickey that the petitioner was not
in custody when he gave the statement, and the petitioner was not arrested at the conclusion of the
interview. Because of his previousinvestigative work with the petitioner, Mr. Dickey testified that
it wasnot unusual to havediscussionswith the petitioner, andin Mr. Dickey’ sopinion, the petitioner
was very familiar with the criminal justice system.

The petitioner testified in support of his request for post-conviction relief that after
hisarrest in November 2001 for the Price homicide, he secured release on bond. Because he could
not afford an attorney, the court appointed counsel. The petitioner claimed that his meetings with
trial counsel occurred “mainly” inthe courtroom and that thefirst substantive conversation they had
about the case was the day before his case was scheduled for trial. From the time of hisarrest in
2001 until his plea submission in May 2003, the petitioner testified that he “had talked to [trial
counsel] severd times on the phone [to] relay thingsthat . . . [trial counsel] needed to look into.”
By way of example, the petitioner said he asked trial counsel to interview Dave Wolden, the
bartender at Club 64, where he first met Mr. Price, because the bartender would say that Mr. Price
had a gun in a bag and “was acting all crazy” asif “he was going to rob the bar.” The petitioner
testified that counsel later told him it “wouldn’t really be necessary” to interview any witnesses
because the State would provide any statements.

The petitioner stated that he wanted “to plead self defense,” but trial counsel “ pretty
much” told him that in Tennessee “there is not really a self-defense pleathat you can plead.” The
petitioner testified that this conversation occurred on Friday, May 2, the weekend before the
scheduled May 5 trial. The petitioner also testified that May 2 was the first time he was provided
any discovery materials to review and the first time a plea was mentioned. The petitioner testified
that hefelt pressured at the May 2 meeting because trial counsel told him that “Monday’ s [the] trial
date or pleaday” and that they had “to do one or the other.”

Regarding apleaoffer, the petitioner stated that thefirst pleaoffer he ever heard was
at the May 2 meeting, and the offer involved a sentence of 15 to 25 years. The petitioner rejected
that offer, and the petitioner testified that, in his presence, trial counsel called the district attorney
general. Atthecall’sconclusion, trial counsd told the petitioner that the sentencing offer had been
lowered to nineyearsasaRangel offender if the petitioner would plead to voluntary mansl aughter.
The petitioner testified that counsel encouraged him to accept the offer, but the petitioner claimed
that counsel did not adequately explain to him the Range Il classification and led him to believe that
hewould serve only two yearsand seven months before automatically being released. Thepetitioner
testified that he accepted the offer because the state was willing to give him 30 days to “get [hig]
affairsin order and take care of business’ before going to jail.

Regarding the statement he gaveto Mr. Dickey, the petitioner testified that they first
spoke on the telephone, and Mr. Dickey asked if the petitioner knew anything about Mr. Price. The
petitioner said that when heresponded in theaffirmative, Mr. Dickey replied, “[W]ell why don’t you
come on down here, and we'll talk about it.” The petitioner drove to the Sheriff’ s Department and
first spoke with investigators in the parking lot where the investigators inspected the damageto his
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vehicle that the petitioner claimed occurred as he was acting in self-defense. After the vehicle
inspection, the petitioner and the investigators went inside and “talked about it.” The petitioner
recalled that the conversation was recorded although the recording device was “turned off acouple
of times.” The petitioner identified the transcript from the court file as what he received in
discovery.

The petitioner testified in arambling fashion that during the 20-minute pause in the
recording an attorney was discussed, but one of the investigators told him that an attorney was
unnecessary if he wanted to give a statement. The petitioner testified that he “didn’t really think it
was. . . that big adeal . . . whether [he] had an attorney or not at that point.” The petitioner also
testified that he told trial counsel about what happened during the 20-minute period.

Asfor the accuracy of the transcript, the petitioner opined, “[W]hat’' s said here, was
said, but there are other things that explain some of thisthat were left out.” The petitioner testified
that the copy of the statement provided in the discovery materials a'so was missing four pages.

The petitioner summed up his position in the following fashion:

| would rather takeatrial than know that I’ m setting [sic], you
know, in prison, doing more time than | should have done, eveniif |
had of, you know, took a deal on it. And especially for something
that, you know, | wasin theright on. | know in my mind and in my
heart | was in the right. This man attacked me, and you know, I'm
goingtoset [sic] inprisonfor years, al because| was scared into, you
know . ...

On cross-examination, the State pointed out that upon his arrest, the petitioner told
the court that he could not afford an attorney, whereas at the plea submission hetold the court hewas
working and had two houses under construction. Upon the State's questioning, the petitioner
acknowledged pleading guilty twicein Michigan to felony offensesand pleading guilty in Lawrence
County to three felonies. The petitioner’s response, however, was incoherent when asked about
knowledge he gained from prior pleas, particularly on sentencing matters. Regarding hisresponses
at the plea submission, the petitioner claimed he was just following his attorney’ sinstructions.

The petitioner’s former trial counsel testified that he recalled meeting with the
petitioner 10to 12 times; most meetingswerein court, and two of themeetingsoccurred in counsel’ s
office. Trial counsdl estimated that of the meetings, lengthy conversations took place “about two
times.” Counsel had no present recollection when he received discovery materials from the state,
but counsel remembered that he reviewed all of the discovery materials with the petitioner during
one of the office meetings.

Trial counsd testified that “there had been many different discussions with the
District Attorney General’ soffice, dealingwith pleabargains, prior to theonethat wasstruck.” Trial
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counsel said that the petitioner “was always interested in the possibilities of apleaoffer.” Had the
case proceeded to tria, the defense strategy would have been self-defense. In that event, the
petitioner would have needed to testify. Trial counsel believed that he used the petitioner’s
cooperation in law enforcement investigations “as leverage to try to get a decent plea offer.”

Trial counsel was shown the transcript from the court file. He recognized the
document and recalled the 20-minute gap in therecording. Trial counseal thought he probably asked
the petitioner what occurred during that time period, but he had no recollection of any response.
Trial counsel did remember that he spoke with the petitioner about all of the exchangeshe may have
had with law enforcement officers. Trial counsel testified that other than thetranscribed discussion,
hisimpression wasthat formal statementswerenot taken; rather, officerssimply asked the petitioner
about his knowledge or involvement in the Price homicide.

Trial counsdl acknowledged that he never moved to suppress the petitioner’s
statement. In the petitioner’s statement and from conversations with the petitioner, trial counsel
testified that the petitioner never denied stabbing Mr. Price; the petitioner insisted that he was acting
in self-defense. Trial counsel adamantly denied ever telling the petitioner that self-defense did not
exist in Tennessee. Tria counsel believed that self-defense in the petitioner’s case would have
turned on the petitioner’ strial testimony, and counsel recalled performing noinvestigation other than
what was based on the petitioner’s statement. Trial counsel testified that the state had subpoenaed
a considerable number of witnesses for trid, including the bartender at Club 64.

Trial counsel’s recollection of the State's fina plea offer was that after he
communicated the offer; the petitioner wanted “to think about it” and talk to certain people. The
petitioner left counsel’s office and later returned with a decision to accept the offer.

On cross-examination, trial counsel testified that he recalled no problems receiving
discovery materials in the petitioner’s case. Typically, the State provided such materias “very
quickly.” Intrial counsel’s opinion, when the petitioner accepted the State's final plea offer, he
“knew exactly . . . [what] he was doing and was satisfied with it.”

At the conclusion of his testimony, trial counsel mentioned to the post-conviction
court that the transcript from the court filewasincomplete. Trial counsel did not have hisentirefile
with him, but he felt certain that his file copy contained all ten pages of the statement.

When the evidentiary hearing concluded, the post-conviction court took the matter
under advisement and on July 18 entered an order dismissing the petition for post-conviction relief.
Thepost-conviction court made comprehensivefindings; it accredited thetestimony of trial counsel,
finding that the petitioner “ had excellent representation by an experienced, skilled and very thorough
and conscientiousassistant public defender.” The court further found that trial counsel “wasdealing
with a client who had considerable familiarity with criminal proceedings’ and that the petitioner’s
rights*wereprotected and safeguarded at every stage of the proceedings.” The post-conviction court



referred to the transcript of the plea submission as support that the petitioner freely, voluntarily and
knowingly entered his plea under the agreed terms.

The petitioner filed atimely appeal, and the matter is properly before this court. We
note at the outset that the petitioner has confined his appeal to the issue whether he failed to
demonstrate ineffective assistance of trial counsel in connection with counsel’ s failure to move to
suppress the statement to the investigators.

In post-conviction proceedings, the petitioner hasthe burden of proving by clear and
convincing evidencetheclamsraised. T.C.A. 8 40-30-110(f) (2006). On appeal, thelower court’s
findings of fact are reviewed de novo with a presumption of correctnessthat may only be overcome
if the evidence preponderates against those findings. Fields v. Sate, 40 S.W.3d 450, 458 (Tenn.
2001); Henley v. Sate, 960 S.\W.2d 572, 578-79 (Tenn. 1997).

When a petitioner challenges the effective assistance of counsdl, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Srickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel’ s servicesfall below
the range of competence demanded of attorneysin criminal cases. Bankston v. Sate, 815 S.W.2d
213, 215 (Tenn. Crim. App. 1991). Prgudice is the reasonable likelihood that, but for deficient
representation, the outcome of the proceedings would have been different. Overton v. Sate, 874
SW.2d 6, 11 (Tenn. 1994). Onreview, thereisastrong presumption of satisfactory representation.
Barr v. Sate, 910 S.W.2d 462, 464 (Tenn. Crim. App. 1995). If prejudiceisabsent, thereisno need
to examine allegations of deficient performance. Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

In evaluating counsel’ s performance, this court does not examine every allegedly
deficient act or omission inisolation, but rather we view the performancein the context of the case
asawhole. Satev. Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim. App. 1988). The primary concern
of the court should be the fundamental fairness of the proceeding of which the result is being
chalenged. 1d. Therefore, this court should not second-guess tactical and strategic decisions by
defense counsel. Henley, 960 SW.2d at 579. Instead, this court must reconstruct the circumstances
of counsal’ s challenged conduct and evaluate the conduct from counsel’ s perspective at the time.
Id.; seealso Irick v. State, 973 SW.2d 643, 652 (Tenn. Crim. App. 1998).

We agreewiththe post-conviction court that the petitioner failed to sustain hisclaims
of ineffective assistance of counsel by clear and convincing evidence. On appeal, the petitioner
persists in his assertion that the 20-minute gap in the tape recording and the missing transcribed
pages of his statement would have jettisoned the statement from the state’ s case had a suppression
motion been filed. Hecitesnolegal authority in support of that contention. We observe, first of al
that the petitioner has not shown that the State was involved in the destruction of any evidence, such
aswouldtrigger aninquiry pursuant to Satev. Ferguson, 2 S.W.3d 912 (Tenn. 1999). Trial counsel
stated at the post-conviction hearing that he recalled receiving a complete copy of the petitioner’s
statement from the State. The petitioner merely demonstrated that, for no discernable reason, a
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partia transcript of his statement was in the court file. Additionally, in our opinion the 20-minute
period during which taperecording was suspended addressesthe weight, not theadmissibility, of the
statement. See Satev. Godsey, 60 S.W.3d 759 (Tenn. 2001) (rejecting the argument that failing to
electronically record interrogations requires suppression of any statements resulting from the
interrogations).

During his testimony, the petitioner did maintain that his need for an attorney was
discussed during the 20-minute recording hiatus. The petitioner, however, completely failed to
demonstrate that hewas subjected to acustodial interrogation. See Satev. Rogers, 188 S.W.3d 593,
606 (Tenn. 2006) (recognizing that the constitutional protection again self-incrimination extendsto
the presence of counsel during police-initiated custodial interrogation). Even had he carried this
burden, however, it was the province of the post-conviction court to assess the credibility of his
clam that an attorney was discussed. The post-conviction court obviously did not credit that
testimony, and we will not second-guess that assessment.

When the basis for alleging ineffective assistance of counsel is based on the failure
to file some motion, a petitioner must demonstrate that that the motion was meritorious. See
Kimmelman v. Morrison, 477 U.S. 365, 375, 106 S. Ct. 2574, 2583 (1986) (wherefailureto litigate
suppression is basis of ineffectiveness clam, defendant must aso prove suppression motion is
meritorious); Gary Randall Yarnell v. State, No. E2004-01762-CCA-R3-PC, dlip op. at 6 (Tenn.
Crim. App., Knoxville, Aug. 15, 2005), perm. app. denied (Tenn. 2006). Aswe have explained, the
record abundantly supportsthe conclusion that the petitioner failed to carry this burden required for
post-conviction relief.

For all theforegoing reasons, we affirm the post-conviction court’ sorder dismissing
the petition.

JAMES CURWOOD WITT, JR., JUDGE



